INTRODUCTION
Generally speaking, norms derived from international humanitarian law (IHL) and international human rights law (IHR) strive to strike a balance between the rights of the protected individual, the rights of other individuals, and broader military or public interests. They do so, mainly, through the introduction of explicit or implicit limitation and derogation provisions that permit states to restrict or even suspend the legal entitlements normally afforded to individuals during times of conflict or public emergency, or through other situations of pressing social necessity. Still, some IHL and IHR norms have been formulated as absolute prescriptions-i.e., strict rules that should be applied under all circumstances (sometimes referred to as jus strictum).' IHL norms such as the prohibitions against the use of certain means of warfare, collective punishments, and perfidy contain such inflexible attributes. 2 The prohibition against torture, which can be found in both IHL and IHR instruments, 3 is also drafted in absolute terms.
The present Article reviews the theoretical underpinnings of the absolute international law prohibition against torture in light of the general rationales that may explain resorting to absolute prescriptions in IHL and IHR instruments. It also examines the scope of the prohibition against torture under international law, as it presently stands, and the degree of absoluteness it actually entails. Significantly, the Article does not challenge or seek to revisit most internationally accepted definitions of "torture" and "other acts of cruel, inhuman or degrading treatment or punishment., 4 Instead, it asks whether a distinction between the different degrees of prohibited ill-treatment -i.e., between torture, as defined by Article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) 5 and other, less severe forms of cruel, inhuman, and degrading treatment prohibited by Article 7 of the International Covenant on Civil and Political Rights (ICCPR) 6 4. CAT, supra note 3, art. 16. 5. Article 1 of CAT defines torture as: any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. Id. art. 1(1).
6. International Covenant on Civil and Political Rights art. 7, Dec. 19, 1966, S. EXEC. Doc. E, 95-2 (1978), 999 U.N.T.S. 171 [hereinafter ICCPR] ("No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his free consent to medical or scientific experimentation."). Notably, the European Court of Human Rights has discussed in a number of cases the meaning of the parallel term "inhuman or degrading treatment or punishment" found in [I]ll-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3. The assessment of this minimum is ... relative; it depends on all the circumstances of the case, such as the duration of the treatment, its physical or mental effects and, in some cases, the sex, age and state of health of the victim .... Ireland v. United Kingdom, 25 Eur. Ct. H.R. (ser. A) at 65 (1978) . Specifically, the court held that treatment that "was premeditated, was applied for hours at a stretch and caused either actual bodily injury or intense physical or mental suffering" amounted to "inhuman [Vol. 56:837
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Article 16 of CATT-might have legal significance for the possibility of invoking ex post defenses against the attribution of legal responsibility. While the distinction between the two degrees of illegality might be distasteful and difficult to apply, 8 it is generally supported in international legal texts and case law. It may also be noted that at least one prominent expert on the law governing torture objects to the distinction between torture and other forms of ill-treatment on the basis of the severity of the ill-treatment, and argues that deliberate intent to inflict pain or suffering should be the dividing criterion. NIGEL S. RODLEY, THE TREATMENT OF PRISONERS UNDER INTERNATIONAL LAW 50 (2d ed. 1999).
For a definition of the prohibition against torture under IHL, see 3 COMMENTARY ON THE GENEVA CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF WAR 627 (Jean S. Pictet ed., 1960) ("The word torture refers here especially to the infliction of suffering on a person in order to obtain from that person, or from another person, confessions or information.... [Inhuman treatment] could not mean, it seems, solely treatment constituting an attack on physical integrity or health; the aim of the Convention is certainly to grant prisoners of war in enemy hands a protection which will preserve their human dignity and prevent their being brought down to the level of animals. Certain measures, for example, which might cut prisoners of war off completely from the outside world and in particular from their families, or which would cause great injury to their human dignity, should be considered as inhuman treatment .....
7. CAT provides: Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined in article 1, when such acts are committed by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. CAT, supra note 3, art. 16(1).
8. To be clear, the present author supports the absolute ban against torture as defined in Article 1 of CAT, as a matter of law, morality, and sound policy. Still, I posit that the sweeping extension of the absolute prohibition ban to all proscribed forms of ill-treatment falling short of torture is unsupported by lex lata. Furthermore, such extension is morally controversial, politically unfeasible, and perhaps also counterproductive from a pragmatic pro-human rights perspective. Thus, a host of considerations support the introduction of a limited degree of flexibility into the penumbral prohibition against ill-treatment falling short of torture. As a result, the Article proposes to construe the existing legal regime governing proscribed torture and other forms of ill-treatment as comprising an absolute core prohibition against torture and a relative prohibition against other forms of ill-treatment, while allowing the criminal law defenses, such as duress, necessity, or self-defense to be available in exceptional circumstances to perpetrators of such ill-treatment.
Part One of this Article explains the policy rationales underlying the introduction of absolute norms in IHL and IHR and applies them, in a critical manner, to the prohibition against torture. I contend that while the moral case for the introduction of an absolute prohibition against torture might be unsubstantiated, the policy choice underlying the introduction of an absolute bar is legitimate given the second-order deficiencies associated with monitoring relative prohibitions. Part Two explores two potential exceptions to the absolute nature of the prohibition against forms of ill-treatment falling short of the definition of torture--the availability of general defenses under the international law of state responsibility and general defenses under criminal law. While I reject the first group of defenses, since they are incompatible with existing law and the policy rationales underlying the prohibition against torture, I accept, to some degree, the position taken by the Israeli Supreme Court in its landmark 1999 Public Committee Against Torture in Israel v. Israel decision to retroactively examine the permissibility of harsh terror-related interrogation techniques in the framework of criminal law defenses. 9 Part Three concludes.
I. ABSOLUTE PRESCRIPTIONS AND THE PROHIBITION AGAINST TORTURE IHL and IHR law often strike a delicate balance between the protection of individual rights on the one hand, and protection of the rights of other individuals and military or community interests on the other hand. Many IHL and IHR rights perform this balancing act through the introduction of relative legal standards, which explicitly or implicitly facilitate [Vol. 56:837 the adaptation of humanitarian norms to varying circumstances. 0 For example, under IHL, private property is not to be destroyed in times of conflict, "except where such destruction is rendered absolutely necessary by military operations";" the personal rights of protected persons are to be respected, subject to the proviso that "the Parties to the conflict may take such measures of control and security in regard to protected persons as may be necessary as a result of the war";' 2 and military attacks that result in collateral civilian damage are permissible unless they are "expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated."' 3 Similarly, many IHR rights can be limited, subject to conditions such as necessity, proportionality, non-arbitrariness, resource availability, and the like.' 4 In addition, derogation clauses in human rights treaties permit states to suspend many human rights protections in times of emergency, subject to a number of requirements. 5 10. On the related distinction between "rules" and "standards" in law, 
2007]
The relative nature of these IHL and IHR obligations provides states with considerable discretion in choosing how to apply the primary humanitarian norm in question. Such flexibility conforms to the general philosophy of the human rights movement, which supports the relative natue o humn " 16 nature of human rights, as well as with the laws of state responsibility, which provide exceptions to liability in special circumstances. 17 Additionally, this flexibility is manifested in international criminal law, which recognizes a number of general defenses against criminal responsibility applicable in extraordinary circumstances. 8 However, a significant number of IHL norms and one notable IHR norm -the prohibition against torture -are formulated in absolute terms, ostensibly allowing no room for limitation or nuanced application. 9 10, 1998) . It may be noted, however, that the prohibition against torturing enemy civilians present "in the territory of a [p]arty to the conflict" might be subject to a general limitation clause found in Geneva IV. See Geneva IV, supra note 2, art. 5. Still, it would seem that customary international law, which incorporates the prohibition against torture, [Vol. 56:837
Can the Absolute Be Relativized Possible Explanation for Selecting Strict IHL or IHR Rules
How is one to understand this choice of legislative methodology, which denies the relative nature of the covered humanitarian norms (i.e., their circumstance dependent character)? Why should a norm be decontextualized from the background conditions in which it is expected to operate? Three principal explanations, which may apply cumulatively or alternatively to different absolute prohibitions, come to mind.
First, a moral-oriented "inherent repugnance" argument would suggest that some acts are inherently immoral or would certainly be incompatible with fundamental human rights or basic notions of justice or fairness. 24 As a result, such acts should be avoided at all costs and can never be justified regardless of the relevant stakes. So, the argument goes, the monstrous effects of biological or chemical weapons, the deception and breach of trust associated with perfidy, and the violation of basic moral percepts of individual guilt generated by collective punishment measures, support an absolute bar against their application regardless of any conjectural benefits that might accrue to the relevant actor from evading absolute prohibitions in specific situations (e.g., winning the war, deterring the enemy, or preventing harm to other individuals).
Applied to the prohibition against torture, the immorality argument would posit that torture is inherently evil-it is barbaric, corruptive, and incompatible with basic notions of respect for human dignity. In particular, it conflicts with the Kantian percept that individuals should never be used as mere means to an end 5 According to this principle, the objectification of individuals subject to torture-i.e., the willingness to sacrifice their fundamental rights in order to promote the rights of others or some broader public goal (for instance, fighting terror, solving crime, obtaining military intelligence, and deterring enemies) -amounts to dehumanization of torture victims and must be viewed as inherently immoral. Hence, it should be barred in all circumstances. Indeed, judicial cases in which various manifestations of torture had been barred often cite the incompatibility of torture with fundamental notions of human dignity and other moral considerations of this type. 6 A second argument in favor of resorting to absolute norms is based on second-order institutional considerations. Since IHL and, to a somewhat lesser degree, IHR law are applied in the absence of effective judicial review, states often enjoy, in practice, an unchallenged power of discretion on the manner of applying relative norms. This state of affairs, in which the "cats" are trusted with guarding the "cream," invites abuse, as states are likely to overstress right-limiting factors and to underprotect those individuals who were supposed to benefit from the norm (who are often regarded as outlaws or the "enemy"). 27 Even in the absence of purposeful abuse, recognizing exceptions to a prohibition designed to protect important human interests might create "slippery slope" conditions through which application of the rules becomes the exception and not the norm, and vice versa.2 In other words, the inclination of state institutions to guard general societal interests, even at the expense of individual rights, might lead to the misapplication of relative international legal standards.
Hence, when devising a rule of IHL or IHR law, a policy choice is presented between (a) normative rigidity, which promotes the attainment of the norm's goals in the vast majority of cases, at the price of an inadequate match between law and reality in extreme circumstances, in which a different or nuanced application of the norm would have been warranted; and (b) normative flexibility, which is more attuned to changing [Vol. 56:837 social needs and extreme situations but would be chronically underenforced. Hence, pragmatic considerations of an institutional nature may support absolute prohibitions against inhumane weapons, perfidy, or collective punishment, even if it were to be accepted that in some extraordinary circumstances, deviation from the norm could have been morally justifiable. This is because the disadvantages associated with norm abuse and noncompliance, which a relative prohibition would have entailed, might far exceed the costs associated with the unsuitability of an absolute norm to govern extreme cases (which might actually be very rare).
So, an absolute prohibition might be resorted to whenever (a) the possibility of effective institutional oversight over application of exceptions to a rule is limited; (b) the values protected by a prohibition are deemed important enough to assume the costs of excessive rigidity in exceptional cases; and (c) the incidence of exceptional situations, which could justify derogation from the norm, are improbable. While moral considerations are important in this balance of considerations, their influence is moderated by pragmatic concerns of an institutional and statistical nature. In all events, one should note that the policy dilemmas associated with the choice between flexible or inflexible norm formulations are not unique to IHL or IHR, but can also be identified in other areas of national and international law. 3°A recent example demonstrating such a dilemma between the formulation of flexible or inflexible IHL standards can be found in the human shields case decided by the Israeli Supreme Court in June 2005.
'
The case involved a challenge to the lawfulness of Israel Defense Forces (IDF) guidelines that allowed military units conducting arrests of suspected terrorists in the West Bank to seek and obtain assistance from 29. See Gross, supra note 8, at 1501-02 ("While catastrophic cases are not just hypothetical scenarios conjured up in academic ivory towers, they are extremely rare in practice.").
30. For example, evidentiary rules barring hearsay and the jus ad bellum prohibition on preventive self-defense in international law are also premised upon the fear that flexible standards might lead to abuse. (2005) ("The further a decision to use force moves away from the requirement of imminence, the more likely the possibility of a mistake."). Here too, second-order institutional considerations seem to be decisive, as the delegation of decision-making power to more competent organs (from lay jury to professional judges; from individual states to the UN Security Council), might justify the introduction of greater flexibility in the application of the relevant standard (i.e., according hearsay some probative value or authorizing preventive self-defense measures conducive to the maintenance of international peace and security). local Palestinians in the course of these arrest operations." According to the guidelines, officially dubbed the "'early warning' procedure," Palestinian civilians present in proximity to potential hideouts where suspected militants were hiding could be utilized to approach the premises in question and to try and convince the suspects to turn themselves in to the Israeli authorities and evacuate any uninvolved civilians from the scene." The IDF maintained that there was increased likelihood that the situation could be peacefully defused and lives may be saved if the persuasive powers of Palestinian neighbors, who may be personally acquainted with the suspects in question, were to be employed. 34 A military break-in into the premises or the use of other forceful methods to overpower the suspect should be employed only when all nonviolent alternatives had failed. 35 Significantly, the reviewed guidelines provided that Palestinian civilians can never be coerced into assisting the IDF; nor can they be utilized in circumstances that are likely to endanger their lives.
36
All three judges on the bench-President Barak, Vice President Cheshin, and Justice Beinisch-were unanimous in declaring the IDF's guidelines to be incompatible with certain basic international humanitarian law principles (especially the principle of distinction and the nonrenounceable nature of the rights afforded to protected persons). 37 Still, in her concurring opinion, Justice Beinisch added the following observation, which has particular relevance for the topic at hand:
As it turns out, there are deviations from the procedure in the field; nor does the use made of local residents for "early warning" remain within the restrictions set out in the procedure .... The daily reality in the field is difficult. The conditions set out in the procedure, aside from being faulty in and of themselves, allow a slide down the slippery slope, which causes stark violations of the rules of international law, and of the constitutional principles of our legal system. The army must do all in its power to prevent the possibility that a detailed and official procedure will create gaps which will lead to a deterioration of the operations in the . President Barak laid out in his opinion the main reasons for finding the procedure unlawful: (a) it conflicts with the prohibition against compelling protected persons to take part in military operations; (b) it conflicts with the principle of distinction; (c) any consent given by local Palestinians is unlikely to be free and genuine; and (d) appreciating the level of threat posed to the assisting Palestinian during or after the raid is extremely difficult. Id at 498.
[Vol. 56:837 field to unequivocal situations of illegality. The procedure contains such a gap, and thus must be annulled. 38 In other words, fears that the flexible elements introduced by the reviewed guidelines would be abused by military personnel led Justice Beinisch to strike down the guidelines in their entirety. Instead, the court opted for an absolute standard of conduct, which prohibits IDF soldiers from seeking any form of assistance from Palestinian civilians in the course of military arrest operations. 39 The Israeli experience of using harsh interrogation tactics against suspected terrorists provides further support for the application of the aforementioned institutional considerations with relation to the prohibition against torture. Indeed, it has been widely reported in and outside Israel that the 1987 Landau Commission criteria for permitting the use of "moderate measure of physical pressure" by the General Security Service (GSS) in exceptional "ticking time bomb" circumstances ° had been commonly abused, with physical pressure being routinely applied vis-Avis Palestinian terror suspects. 4 1 The perception that the relative legal regime sanctioned de facto by the Landau Commission considerably eroded the prohibition against torture in GSS interrogations appears to have led the Supreme Court of Israel to emphasize in its 1999 Public Committee Against Torture decision the absolute nature of the prohibition against torture. 2 A third explanation for the absolute nature of some IHL norms, which overlaps to some degree with the second explanation, relates to the principle of reciprocity in the laws of war. In the past, reciprocity -that is, adherence to a similar set of limitations on warfare-used to be a key factor in ensuring compliance with IHL and in promoting its humanitarian objects through the introduction of mutually beneficial damage control measures. Although reduced in its significance under modern IHL (violations by one party of its IHR obligations do not normally permit 38 under modern IHL reciprocal breaches by the other party), 4 3 reciprocity still plays a valuable role in legitimizing IHL, and in motivating parties to adhere to its prescriptions. Furthermore, reciprocity also has long-term reputational implications: given the iterative nature of international conflicts, the reputation of being a norm compliant or a norm violator, which may ascribe to a specific party in one conflict, might shape the attitude towards it by the parties to subsequent conflicts.
Arguably, pragmatic considerations, not dissimilar to the ones noted above, support the resort to absolute rules in armed conflict situations governed by the principle of reciprocity. This is because absolute prohibitions minimize the room for abuse, or the perceived abuse of legal rules, while relative standards of conduct, which allow the withdrawal of humanitarian protections at the discretion of the fighting parties, might generate "prisoner dilemma"-type defection dynamics and, hence, gradually erode the parties' commitment to apply IHL norms. 44 Arguably, the designation of certain weapons or fighting tactics as off-limits for all parties, under all circumstances, restricts the potential for "defection" from the norm, by way of mutual misapplication, and facilitates the introduction of humanitarian protections, while preserving the formal and perceived equality of arms between the parties to the conflict. 45 Indeed, examination of the dynamics leading to the aerial bombardment campaigns of heavily populated cities during World War II suggests that the reciprocal application of flexible standards might lead to a vicious cycle of violations. The perceived abuse of the principle of necessity in targeting military objects inside Britain by the Luftwaffe (caused in some cases by navigational errors), led the Royal Air Force to adopt a retaliatory policy of bombing German civilian targets, which was accompanied by a flexible construction of the necessity principle." This even- Can the Absolute Be Relativized tually led, in effect, to obliteration of the protection that the principle should have afforded to civilians from air bombings throughout the war. At the same time, it is interesting to note that some absolute rules, such as the prohibition against the use of chemical weapons in military operations, had been generally preserved throughout that war. 7 While this anecdotal comparison does not suggest that the resort to absolute norms serves as a panacea for the underenforcement of IHL, it is proposed that stricter and clearer standards could induce better compliance. 8 Applied to the IHL prohibition against torture, the reciprocity rationale would justify protecting the humanitarian interests of all prisoners of war and civilian detainees, through reference to the renunciation of coercive interrogation techniques by all parties to the conflict. Hence, no military advantage is surrendered because of reciprocal compliance with the prohibition; to the contrary, refraining from the mistreatment of enemy prisoners improves the chances that comparable protections would be afforded to the abstaining party's soldiers 4 9 and this may, in turn, reduce these soldiers' concerns about being captured as the result of participating in battle. The reciprocity rationale probably explains the extraordinary breadth of the prohibition against ill-treatment found in Geneva III--not only is the torture of POWs prohibited, but also other forms of pressure to cooperate with the interrogation process.50
The reciprocity rationale is inapplicable, however, with relation to the parallel IHR prohibition on torture, which, like other human rights, was not designed to apply in a reciprocal manner. This difference between IHR and IHL perhaps best explains why absolute standards were rather frequently employed in IHL instruments, which apply reciprocally to all parties to the conflict, while they were almost never used in IHR instruments, which are nonreciprocal by nature." the area of aerial bombardment, see FRITS 50. Geneva III, supra note 3, art. 17 ("Prisoners of war who refuse to answer may not be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any 
Critically Assessing the Absolute Prohibition Against Torture
The previous section provided some possible explanations for the absolute nature of the prohibition against torture: torture might be inherently immoral; and a relative prohibition would most probably be abused and lead to a reciprocal cycle of violations. The present section will critically assess these explanatiorls and discuss the implications of such critical analysis for determining the desirable scope of the current absolute prohibition against torture.
The moral case against torture has been widely discussed in the literature.2 While the general impermissibility of torture is hardly ever contested, several philosophers have pointed out that it is difficult, if not impossible, to develop a cogent moral argument which would completely decontextualize the evils associated with torture from the evils it seeks to prevent. 3 Hence, when faced with the need to prevent a catastrophe of major proportions, the moral case against torture might be unsustainable. Others have also noted the potential moral blameworthiness of the interrogated terror suspect as an additional factor that might tilt the balance, in some cases, in favor of acts of torture conducive to the protection of innocent bystanders. 5 It is beyond the ambition of the present paper to revisit the host of moral arguments for and against an absolute prohibition of torture. 6 Still, the inconclusive nature of the moral debate, and the ensuing unlike- [Vol. 56:837 lihood of identifying a political consensus that endorses an absolutist moral stance, probably suggests that second-order institutional considerations provide a more convincing explanation for the choice of an absolute prohibition by international lawmakers. In particular, it is difficult to accept that the lawmakers took an absolute deontologist stance on torture, while at the same time applying a relative consequentalist stance on issues no less morally challenging such as the ability to kill or injure uninvolved civilians as "collateral damage" in attacks against legitimate military objectives.
Thus, the decision to opt, in international law, for an absolute prohibition against torture can ultimately be viewed as a legitimate political decision, 57 designed to promote the maximum attainment, on the balance, of moral and policy goals, leading to the protection of the utmost number of persons in the vast majority of circumstances. While moral considerations-i.e., the repugnance of torture-were most likely influential in the choice of a strict legal regime that would create conditions inhospitable to abusive deviation from the prohibition and to the creation of "slippery 58 slope" dynamics, it is questionable whether the norm drafters were exclusively, or even primarily, guided by a categorical moral imperative.
Recognition of the dominance of the institutional considerations that underlie the absolute prohibition against torture has concrete normative consequences for the project of delineating by way of interpretation the scope of the current absolute prohibition. There seems to be no a priori imperative that calls for the extension of the norm's absolute features beyond the plain text of the relevant instruments (mainly, Geneva III, Geneva IV, ICCPR, and CAT), which reflect the scope of political agreement reached by the norm drafters. Thus, the interplay between the prohibition and legal defenses or exceptions to legal responsibility, which might introduce some degree of relativity into its application, constitutes a legitimate subject for norm interpretation projects (bearing in mind, of course, the entire gamut of moral and policy reasons for introducing absolute norms in the first place). These interpretive alternatives will be explored in Part Two of this Article.
Furthermore, one could make several observations on the limits of the institutional arguments that support introducing an absolute prohibition against torture. These observations may also have implications on the 57. Cf. Margaret MacDonald, Natural Rights, in THEORIES OF RIGHTS 21, 35 (Jeremy Waldron ed., 1984) ("[Vlalue utterances are more like records of decisions." (emphasis omitted)); McMahan, supra note 55, at 247.
58. See, e.g., Gross, supra note 8, at 1508-09 (" [A] ssuming that torture may be deemed a more effective interrogation technique than its alternatives, we can expect members of security services to become increasingly more dependent on the use of such coercive techniques in specific cases, justifying categorization of a larger number of cases as catastrophic."); Benvenisti, supra note 8, at 601-02.
proper interpretation of the scope of the prohibition, and for evaluating possible normative reform projects, which might be undertaken in the future.
First, from a second-order institutional perspective, one may acknowledge that absolute rules might indeed be unsuitable to govern extreme cases. Had extreme cases been viewed in isolation from non-extreme cases, institutionalists would probably adopt agnostic or consequentialist positions with relation to the choice between relative or absolute standards. 9 Indeed, states' principal reasons for supporting a broad absolute ban covering both ordinary and extreme cases are the low probabilities of catastrophic occurrences and the absence of a credible monitoring mechanism to prevent abuse of the distinction between the two groups of cases.
If extraordinary circumstances ceased to become rare (or, in other words, extraordinary), institutionalists might need to reassess their support of a sweeping absolute ban. This is because the trade-off between the better prospects of enforcing the core prohibition that absolute standards facilitate and the costs of not deviating from the norm in exceptional cases might become unsustainable under such conditions. In the same vein, the introduction of an effective review mechanism, which would ensure the proper application of exceptions to the rule, might convince institutionalists to accept some degree of flexibility into the prohibition against torture. The compatibility of some possible monitoring mechanisms-Alan Dershowitz's proposed "torture warrants," 6 the empowerment of the head of the executive to authorize ill-treatment, 6 1 and Israel's judicial practice of offering ex post exoneration from criminal responsibility 62 -with these policy concerns will be examined in McCain, who advocates an absolute prohibition against torture, as referring to the "'ticking time bomb' scenario" in the following terms: "'It's a one-in-a-million issue, and if something was a one-in-a-million situation, I would support whatever needs to be done. But that's a one-in-a-million situation."'); see also 
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A second observation is that the force of the second-order institutional considerations supporting an absolute ban on torture stands in direct opposition to the degree of variance from the core prescription: the further one is removed from the core prohibition against torture (e.g., if an illtreatment measure falling short of torture, such as subjecting an interrogated person to sensory disorientation or moderate food manipulation, is applied), the weaker is the policy rationale for applying an absolute prohibition. This is because the number of scenarios in which the application of these nasty, yet less harmful, interrogation techniques could be justified from a consequentialist or relativist perspective, on the balance, is larger; and, as a result, the potential for abuse -application of these techniques in inappropriate circumstances -is smaller. Furthermore, the relatively small harm to humanitarian interests caused by ill-treatment falling short of torture might render the utilitarian trade-off underlying the absolute prohibition -better enforcement at the price of poor suitability in extreme cases-more controversial. Hence, policy considerations might support the proposition that the absolute bar against torture should not necessarily carry over to less severe forms of cruel, inhuman, or degrading punishment and treatment prohibited by international law.
Moving on to the reciprocity rationale, which linked the choice of absolute standards to the facilitation of mutually applicable IHL standards, it was already noted that this rationale cannot explain the IHR prohibition against torture, because of the nonreciprocal nature of human rights law. 6 Furthermore, even in situations governed by IHL, the applicability of the reciprocity rationale is becoming more and more limited. This is so, not only because of the declining significance of reciprocity in IHL as a legal concept, but also because of the asymmetric nature of many modem conflicts that involve non-state actors who hardly subscribe to basic IHL principles. In such conflicts, adherence to the absolute prohibition against torture by one party only-i.e., the state party-might, in fact, disturb the military balance of powers between the parties to the conflict. 6 This perception of lopsided application of the prohibition against torture in asymmetrical conflicts delegitimizes the absolute prohibition 66 and renders adherence to it, especially in circumstances where the enemy is demonized and even dehumanized, politically unpalatable. This explains why states, such as the United States or Israel, have looked for ways to evade the prohibition altogether: create legal Guantanamos where international conventions allegedly do not apply, 67 interpret in bad faith the scope of the prohibition against torture and its terms of applicability, 6 8 let others do the "dirty work" through a policy of renditions, 69 or lie about resort to torture. 7° While I cannot support any of these attempts to circumvent the prohibition against torture, their rate of recurrence is perhaps indicative of the counterproductiveness of normative overreaching: an excessively broad absolute prohibition against torture might lead in nonreciprocal conflict situations to less, not more, compliance with the core prohibition.
The normative implications of the inability of the reciprocity rationale to justify the absolute prohibition against torture in asymmetrical conflict conditions are, arguably, that strict adherence to a broad absolute prohibition is particularly justified in international armed conflicts and noninternational armed conflicts, where there exists a reasonable expectation that both parties to the conflict will "play it by the rules" (e.g., noninternational conflicts between organized armed groups governed by Common Article 3 or Protocol II to the Geneva Conventions, and comits strength and allow it to overcome its difficulties." Id. This adds a utilitarian element to the aforementioned moral arguments supporting the absolute prohibition.
66. See, e.g., Gross, supra note 8, at 1512-13; cf Franck, supra note 48, at 735-51 (arguing that incoherent application of norms undermines their legitimacy).
mitted to observing basic IHL principles). In these cases, any military advantage anticipated by the use of brutal interrogation measures against enemy combatants or civilians is offset, in full or in part, by the parallel restriction governing the conduct of the opposing party. By contrast, in asymmetrical conflict circumstances, such as the "war on terror," weaker policy rationales support the prohibition, and greater normative flexibility might be warranted. Finally, it may be noted that some of the literature on the prohibition against torture justifies the absolute nature of the prohibition by an additional and unique policy consideration-the ineffectiveness of torture. It has sometimes been argued that torture in interrogations induces the victim to provide information that she believes the interrogators seek, regardless of its veracity. 71 While this argument might hold true in criminal investigations, where interrogators might seek to obtain false confessions, it is rather unconvincing, in my mind, with relation to interrogation in conflict or terror-related situations where the purpose of the interrogation is to obtain urgent and verifiable tactical information, with exclusive military significance. For example, in the hypothetical "ticking time bomb" situation, where interrogators have custody over an individual who they believe knows the whereabouts of an imminent attack, it is difficult to accept that in the absence of alternative ways to foil the attack, harsh interrogation techniques -putting aside their legality-would always be necessarily ineffective. While the unreliability of many pieces of information procured by way of coercive interrogation techniques could support the inadmissibility of such evidence in future criminal proceedings against the interrogated individual, given the high standard of proof such proceedings require, 73 the operational threshold for reliance upon this information in desperate emergency situations cases may arguably be lower. 
II. INTRODUCING SOME FLEXIBILITY INTO THE PROHIBITION AGAINST CRUEL, INHUMAN, OR DEGRADING PUNISHMENT OR TREATMENT
Part One of the Article explored the policy rationales that may govern the designation of IHL and IHR norms as absolute norms and assessed their applicability with relation to the prohibition against torture. This Part offers a legal model for implementing these policy considerations within the framework of existing law. The model relies, in essence, on the distinction introduced by CAT and the Ireland v. United Kingdom European Court of Human Rights judgment between torture and other forms of cruel, inhuman, and degrading treatment and punishment (sometimes dubbed "degree two torture" or, rather distastefully, "torture-lite"). While I accept that both forms of mistreatment are always impermissible under international law, there might be cases in which resort to harsh interrogation techniques falling short of torture might not incur criminal responsibility. The proposed approach, which is compatible to some extent with the Israeli Supreme Court's judgment in Public Committee Against Torture, thus introduces some degree of flexibility into less severe forms of ill-treatment, while insisting, at the same time, upon some degree of judicial oversight over the conduct of state agents in this regard.
The Two Levels of the Prohibition
In Ireland v. United Kingdom, the European Court of Human Rights examined whether the five techniques of interrogation applied by the British military vis-A-vis terror suspects in Northern Ireland constituted acts of torture prohibited by Article 3 of the European Human Rights Convention. 74 The majority answered the question in the negative:
Although the five techniques, as applied in combination, undoubtedly amounted to inhuman and degrading treatment, although their object was the extraction of confessions, the naming of others and/or information and although they were used systematically, they did not occasion suffering of the particular intensity and cruelty implied by the word torture as so understood. 75 [Vol. 56:837 associated with a finding that an act of torture took place by a state party to the European Convention being more severe given the particular stigma associated with the term; furthermore, the amount of financial compensation due to the victim may be higher if torture, and not less severe forms of maltreatment, was committed." The legal implications of the distinction between torture and less severe forms of ill-treatment were further spelled out in the 1984 CAT, in ways which have direct relevance for the approach advocated in the present Article. While a breach of the prohibition against torture, as defined in Article 1 of CAT, entails a host of legal consequences-most importantly, a duty to extradite or prosecute (aut dederelaut judicare) perpetrators of torture found in the territory of any state party 78 -Article 16 specifies more limited obligations with relation to the "degree two" prohibition against other forms of cruel, inhuman, and degrading treatment. 79 These limited consequences, also applicable to torture, include a duty to prevent ill-treatment, to integrate the prohibition on ill-treatment into education programs for officials and other persons handling detained individuals, to systematically review interrogation and detention procedures, to investigate alleged violations, and to grant effective remedies to victims of ill-treatment. 8° Notably, CAT does not require the criminal prosecution of perpetrators of ill-treatment, nor does it bar derogation from the prohibition against ill-treatment falling short of torture in times of emergency."
Is There an Exception to the Prohibition Against Ill-Treatment?
The legal conclusion that CAT does not bar derogation from the prohibition against ill-treatment falling short of torture has been implicitly accepted by the UN Committee Against Torture. In 1997, while reviewing Israel's report under CAT, the Committee criticized the Landau Commission guidelines, which authorized the GSS to apply "'moderate physical pressure"' in "ticking time bomb" circumstances and stated the following:
The Committee acknowledges the terrible dilemma that Israel confronts in dealing with terrorist threats to its security, but as a State party to the Convention Israel is precluded from raising before this Committee exceptional circumstances as justification for acts prohibited by article 1 of the Convention. This is plainly expressed in article 2 of the Convention. 82 The Committee's position must be understood in the light of its earlier statement that the seven interrogation techniques that the GSS applied vis-A-vis Palestinian detainees amounted to torture, as defined in Article 1 of CAT. By implication, one can assume that had the measures in question been classified as ill-treatment falling short of torture, Israel would not have been barred by the "no derogation" rule found in Article 2 of CAT. So, one might have argued that in the absence of a specific CAT provision on the matter, states could invoke the general defense of necessity available to them under the law of state responsibility in order to justify derogations from the prohibition against ill-treatment falling short of torture. 83 However, the proposition that states may invoke general international law defenses in order to derogate from the prohibition against illtreatment falling short of torture does not reflect lex lata. This is because Article 16(2) of CAT contains a "without prejudice" provision, which preserves the continued application of torture and ill-treatment proscriptions found in other international or national law instruments, and such instruments may introduce an absolute ban on all forms of proscribed illtreatment. 84 Indeed, Article 7 of the ICCPR, which encompasses both 82. United Nations, Comm. Against Torture, Report of the Committee Against Torture, para. 258, U.N. Doc. A/52/44 (Sept. 10, 1997).
83. See Draft Articles, supra note 17, art. 25. While the text of draft Article 24 (distress) might also provide the state with a valid legal defense, the commentary to this Article suggests that it was not designed to cover general situations of emergency. Id. art. 24 & cmt.1. It is interesting to note that early drafts of CAT, Article 2-the nonderogation clause-also covered the prohibition on cruel, inhuman, or degrading treatment or punishment. 84. CAT, supra note 3, art. 16(2).
[Vol. 56:837 the prohibition against torture and cruel, inhuman, or degrading treatment or punishment, is among the nonderogable provisions of CAT, and thus continues to apply in times of emergency." Several authorities have even viewed Article 7, in its entirety, as reflective of jus cogens-a legal status that would seem to block the application of general defenses under the laws of state responsibility by virtue of Article 26 of the International Law Commission (ILC) Draft Articles on Responsibility of States for Internationally Wrongful Acts. 7 In addition, absolute prohibitions against ill-treatment (or brutal treatment) can be found under Common Article 3 of the four Geneva Conventions, as well as under Article 17 of Geneva III, Article 32 of Geneva IV, Article 75 of the First Additional Protocol, and Article 4 of the Second Additional Protocol. Significantly, the mainstream view in the legal literature appears to be that the general defense of necessity under the laws of state responsibility is inapplicable to obligations under IHL, as that body of law constitutes a nonderogable specific legal regime particularly designed to govern emergency situations. 88 85. See General Comment 20, supra note 26, para. 3 ("The text of article 7 allows of no limitation. The Committee also reaffirms that, even in situations of public emergency such as those referred to in article 4 of the Covenant, no derogation from the provision of article 7 is allowed and its provisions must remain in force."); cf. Aksoy v. Turkey, 1996-VI Eur. Ct. H.R. 2260, 2278 ("Even in the most difficult of circumstances, such as the fight against organised terrorism and crime, the Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment."). 87. Draft Articles, supra note 17, art. 26 ("Nothing in this chapter precludes the wrongfulness of any act of a State which is not in conformity with an obligation arising under a peremptory norm of general international law.").
THEODOR MERON, HUMAN RIGHTS AND HUMANITARIAN NORMS AS
CUSTOMARY LAw 215-17 (1989). The nonderogable nature of IHL is demonstrated by provisions such as Geneva III, Articles 6, 7, and 131, and Geneva IV, Articles 7, 8, and 148. See Geneva IV, supra note 2, arts. 7, 8, 148; Geneva III, supra note 3, arts. 6, 7, 131. This seems to exclude the applicability of the general law of state responsibility. See Draft Articles, supra note 17, art. 55 ("These articles do not apply where and to the extent that the conditions for the existence of an internationally wrongful act or the content or implementation of the international responsibility of a State are governed by special rules of international law."); see also id. art. 25(2) ("[N]ecessity may not be invoked by a State as a ground for precluding wrongfulness if: (a) The international obligation in question ex-As a result, it would seem that under existing international law, states cannot refer to any prevailing emergency conditions in order to justify torture or any other form of "cruel, inhuman, or degrading punishment or treatment" -at least not in circumstances governed by ICCPR or regional human rights treaties 9 (i.e., vis-A-vis individuals subject to the jurisdiction of the state party in question) or IHL instruments (i.e., in times of conflict). Still, customary international law would probably support the proposition that even states that are not parties to some of the relevant instruments are bound to respect the absolute nature of the prohibition against torture and other forms of ill-treatment. 9 0 This legal conclusion sits well with the moral and policy considerations identified in Part One: the importance of the humanitarian values protected by the prohibition against torture and other forms of ill-treatment justifies, in the absence of credible and effective judicial monitoring, an absolute ban that would not be open for abuse.
Alan Dershowitz's proposal to authorize domestic judges to issue "torture warrants" 9 ' is thus incompatible with lex lata and the legitimate political choice it represents. Furthermore, his position is also faulty from a legal policy perspective: although Dershowitz's proposal is based upon the position shared by the present author that relativizing the absolute prohibition necessitates improved institutional oversight, the new balance he offers seems inadequate. Dershowitz largely glosses over the classical cludes the possibility of invoking necessity...."). This conclusion can also be supported by policy considerations: although one could make, in theory, the argument that a distinction should be made between "justification" and "excuse" -i.e., between lawful conduct incompatible with the primary norm in question and unlawful conduct without legal consequence-the introduction of such a distinction into IHL might seriously undermine its effectiveness, and thus seems undesirable. See, e.g., ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAw 219-20 (2003) . Indeed, the ILC commentary seems to reject the applicability of the necessity defense to IHL. See Draft Articles, supra note 17, art. 25 cmt. 19 ("[Clertain humanitarian conventions applicable to armed conflict expressly exclude reliance on military necessity. Others while not explicitly excluding necessity are intended to apply in abnormal situations of peril for the responsible State and plainly engage its essential interests. In such a case the non-availability of the plea of necessity emerges clearly from the object and the purpose of the rule."). [Vol. 56:837 quis custodiet ipsos custodesn (who will guard the guards) problem and confers upon domestic judges sensitive monitoring powers notwithstanding the unsatisfactory record of domestic courts in and outside the United States in protecting the basic human rights of enemy combatants in times of conflict. Thus, reasonable fears persist that "torture warrants" too would lead to normative abuse. 93 An alternative proposal fleshed out by a 2004 long-term strategy report composed by an expert group chaired by two other Harvard professorsPhilip Heymann and Juliette Kayyem 9 -also seems to be flawed from an international law perspective. While the report calls for renunciation of torture, as defined in Article 1 of CAT, under all circumstances, it concedes that the prohibition against ill-treatment in Article 16 of CAT may be deviated from in extreme cases. 95 Furthermore, unlike Dershowitz's plan to invest the judiciary with powers of review over application of the exception to the rule, the long-term strategy report recommends that the President herself authorize exceptional interrogation measures, and that the decision shall be subject to congressional oversight. 96 But again, the significantly less than perfect record of the U.S. administration in upholding international law restrictions in extreme circumstances (which is unfortunately characteristic of the record of many other governments as well), and the limited effectiveness of congressional supervision, seem to offer inadequate guarantees against abuse of the relative standard advocated in the report.
So, positive law seems to reject the introduction of flexible elements to the prohibition against torture and other forms of ill-treatment at the state level. Still, a different legal outcome may be possible, at the individual responsibility level, with relation to exceptions to criminal liabil-ity. 97 Furthermore, the legal model discussed below-i.e., banning all forms of torture and ill-treatment but exercising ex post judicial control over the criminal law consequences of harsh investigation techniques falling short of torture -arguably offers less room for abuse. Thus, it seems to represent a better policy course.
A Criminal Law Exception to Torture?
As was already noted, the duty to extradite or prosecute perpetrators of torture under Article 7 of CAT does not encompass violations of Article 16, which prohibits "cruel, inhuman or degrading treatment or punishment." 98 Still, such proceedings, although not required by CAT, are mandated by IHL: Article 130 of Geneva III and Article 147 of Geneva IV require states to extradite or prosecute persons who have applied inhuman treatment vis-A-vis protected persons (POWs or protected civilians). 9 Furthermore, the Rome Statute criminalizes inhuman or degrading treatment taking place in both international and non-international armed conflicts 1°° (however, the Rome Statute does not directly require state parties to prosecute individuals who committed crimes defined by the statute).
Can individuals accused of ill-treatment falling short of torture plead under existing international criminal law "exceptional circumstances" defenses against the incurring of criminal liability, notwithstanding the absolute duty of states to refrain from engaging in torture or other forms of ill-treatment? In its Public Committee Against Torture decision, the Israeli Supreme Court suggested that the necessity defense remained available in criminal trials of individuals accused of committing torture: "We are prepared to assume ... the 'necessity' defence is open to all, particularly an investigator, acting in an organizational capacity of the State in interrogations of that nature. 98. CAT, supra note 3, art. 16. 99. Geneva IV, supra note 2, arts. 146-47; Geneva III, supra note 3, arts. 129-30. 100. Rome Statute, supra note 18, art. 8(2)(a)(ii), (c)(ii). It may be noted that a criminal prohibition on inhuman treatment may also derive from Article 7(1)(k) of the Rome Statute, which designates as crimes against humanity: "[o]ther inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to mental or physical health." Id. art. 7(1)(k). However, the requirement that the act in question should entail "great suffering" or "serious injury," would probably mean that it falls within the definition of torture in Article 1 of CAT, and the prohibition against torture as a crime against humanity found in the Rome Statute. Id. art. 7(1)(f); CAT, supra note 3, art. 
Can the Absolute Be Relativized
This position has some notable advantages from a policy-oriented perspective: it introduces a degree of flexibility into the prohibition, without renouncing the moral basis upon which it may be founded-i.e., that any application of torture or other forms of ill-treatment is always contra legem (though not necessarily giving rise to criminal guilt).'°2 Furthermore, the criminal law litigation framework introduces a judicial monitoring element, which could limit the risk of abuse of the exception by state agents (in the alternative, quasi-judicial prosecutorial powers of oversight are employed in the context of a prosecutorial decision whether or not to press charges).' 3 Although domestic courts and prosecutors tend to underprotect the rights of enemy combatants, this deficiency is somewhat offset by the conduct-guiding effect of maintaining the absolute prohibition, 1 4 and, more importantly, by the "chilling effect" generated by the ex post nature of the legal exemption. 5 Indeed, whereas until 1999, Israeli GSS interrogators conducted harsh interrogations with a sense of impunity, their conduct subsequent to the Public Committee Against Torture judgment seems to have become more temperate by reason of the fear that they personally might face prosecution and criminal conviction if a prosecutor or a court of law were to conclude that they misapplied the necessity defense.'0 One should also note that any criminal law exception does not release the state from its obligations under IHL and IHR law to make reparations for violating the international standard.'o The prospect of civil remedies that might be pursued by the victim of ill-treatment, and the other international responsibility and consequences incurred by the state serve as additional mitigating factors that would limit the risk of abuse of the criminal law exception.
Still, to the degree that the Public Committee Against Torture decision permitted the raising of the necessity exception as a defense against "degree one" torture, it seems to have fallen short of the requirements of CAT. This is because Article 7, which introduces a duty to extradite or prosecute, is subject to the language of Article 2, which prevents the invocation of necessity as a justification to torture.ln However, as was already noted, Article 2 does not govern criminal proceedings that might take place for violation of Article 16 (CAT does not even oblige states to extradite or prosecute in these circumstances), and to the degree that the Public Committee Against Torture decision authorized the invocation of the criminal necessity defense in relation to ill-treatment falling short of torture, it remains compatible with CAT.'0 One should, however, explore the compatibility of the Public Committee Against Torture decision with other possible sources for an absolute obligation to extradite or prosecute. 108. CAT, supra note 3, arts. 2, 7. Note that whereas Article 2(1) of CAT is directed only to states, Article 2(2), which bars the raising of necessity defense claims, is not limited in the same manner. Id. art. 2. Hence, it would seem to bar the raising of claims on behalf of states and individuals. This latter conclusion is confirmed by the text of Article 2(3), which deals with the superior responsibility defense -a defense that only applies at the criminal law level. 109. But see General Comment 20, supra note 26, para. 3 ("The Committee likewise observes that no justification or extenuating circumstances may be invoked to excuse a violation of article 7 for any reasons, including those based on an order from a superior officer or public authority.").
110. See Geneva IV, supra note 2, arts. 146-47; Geneva III, supra note 3, arts. 129-30; see also Protocol I, supra note 13, art. 85(4)(c) (covering inhuman and degrading practices based on racial discrimination).
[Vol. 56:837 international armed conflicts (with the exception of wars of national liberation, which are considered international armed conflicts for state parties to the Additional Protocol I; but given the controversy surrounding Article 1(4) of Additional Protocol I, non-state parties, such as the United States or Israel, are most probably not bound by its provisions)." 1 Since IHL does not obligate states to extradite or prosecute perpetrators of ill-treatment perpetrated in the context of non-international armed conflicts, a state that would be willing to consider the availability of general criminal defenses in national court cases addressing such acts, in a manner not incompatible with the language of CAT, would probably be acting within its right.
Furthermore, even the absolute nature of the duty to extradite or prosecute perpetrators of ill-treatment perpetrated in the context of international armed conflicts is questionable. Although a "Nurembergtype" teleological interpretation argument could have been made that an "extreme circumstances" defense is incompatible with the very nature of IHL1-a code of conduct that should apply particularly in emergency situations-such a position would seem to contradict Article 31(1) of the Rome Statute, which provides the following "self-defense" exception:
[A] person shall not be criminally responsible if, at the time of that person's conduct ....
•.. The person acts reasonably to defend himself or herself or another person or, in the case of war crimes, property which is essential for the survival of the person or another person or property which is essential for accomplishing a military mission, against an imminent and unlawful use of force in a manner proportionate to the degree of danger to the person or the other person or property protected.' 113. Rome Statute, supra note 18, art. 31(1). 114. Id. art. 31(1)(d). There is some confusion whether the difference between duress and necessity relates to the imminence of the threat or to the source of the threat (compulsion by a third person or other circumstances, including forces of nature). See, e.g., Prose-Thus, although the Rome Statute defines some forms of ill-treatment as war crimes in both international and non-international armed conflicts, it suggests that in extraordinary circumstances, self-defense, necessity, or duress legal exceptions might be available to persons charged with international crimes. 11 Furthermore, the Rome Statute does not prohibit reliance upon defenses that derive from national laws, if they were to become accepted as general principles of law (and provided that they are not incompatible with international law). Arguably, national criminal law defenses such as duress, necessity, and self-defense might meet these requirements. 1 16 While the burden of actually proving the strict conditions underlying the criminal "exceptional circumstances" defenses recognized by the Rome Statute might be rather high, and probably unattainable in most ill- The availability of "exceptional circumstance" defenses to war crimes is also confirmed by some judicial opinions. See, e.g., Erdemovic, Case No. IT-96-22-A, 1 19-29 (Cassese, J., separate and dissenting opinion) (discussing the availability of the defense of duress in postWorld War II cases). Still, other decisions opposing the availability of "exceptional circumstance" defenses can also be identified. See, e.g., id. 19 (opinion of the court) ("[D]uress does not afford a complete defence to a soldier charged with a crime against humanity and/or a war crime involving the killing of innocent human beings."). A leading Israeli criminal law expert has argued that, in cases of torture, the only criminal defense that should be made available is self-defense, and even then, only when the torture victim has herself created the risk underlying the defensive act. 117. See Gaeta, supra note 97, at 791-92 (arguing that realistically, the conditions for necessity would not be met in torture-related interrogations).
if the relative conditions underlying the available "exceptional circumstance" defenses were not to be fully met, the existence of exceptional conditions might be viewed as a mitigating factor in sentencing the guilty perpetrator.
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A final observation on the absolute or relative nature of the criminal norm against ill-treatment pertains to the alleged jus cogens nature of that norm, and the effect that this might have upon the availability of criminal law defenses. To my mind, the classification of the prohibition against torture and other forms of ill-treatment as jus cogens does not dictate the nature of the criminal prohibition designed to punish norm violators. This is because the peremptory nature of the primary norm against torture and other forms of ill-treatment does not carry over automatically, without clear indication in state practice and treaty language, to the host of derivative norms designed to promote compliance with the primary norm (attribution of criminal responsibility, possible limitations on personal immunity and state immunity, duty to make reparations, etc.). 119 Hence, it is unlikely that in the absence of a clear duty under international law to even prosecute individuals responsible for illtreatment short of torture (in circumstances other than an international armed conflict), it would be possible to maintain that the introduction of normative flexibility in the course of criminal prosecutions violates jus cogens norms. Moreover, even if there is a jus cogens obligation to prosecute, one should require solid evidence in state practice and opinion juris that no defenses may be raised, as jus cogens norms are not necessarily absolute norms.120
III. CONCLUSION
This Article reviewed the desirability and scope of coverage of the absolute prohibition against torture and other forms of "cruel, inhuman or degrading treatment or punishment.' 2 ' It argued that a link should be established between these two levels of the legal debate: the degree of flexibility that could or should be introduced into the prohibition against torture must be informed by the moral and policy considerations that may justify the absolute nature of the prohibition in the first place.
I have posited that the categorical moral imperative for an absolute prohibition on torture and other forms of ill-treatment remains unsubstantiated, given the problem of addressing an "extreme case" where violating the rights of one individual may be necessary for protecting the rights of many others. Hence, the key to understanding the absolute nature of the prohibition should be found in the realm of second-order institutional considerations: because of the risk of chronic norm abuse, absolute IHL and IHR norms promote better enforcement of humanitarian norms at the price of suboptimal compatibility in extreme cases. So, the important moral values protected by the prohibition against torture, together with institutional constraints and the improbable occurrence of exceptional "ticking bomb" interrogation situations, which might justify torture, militate in favor of resorting to an absolute prohibition even the cost of generating a poor match between law and reality in extreme cases.
This policy analysis supports the distinction offered by the European Court of Human Rights in Ireland v. United Kingdom, and subsequently incorporated into CAT, between torture and other forms of cruel, inhuman, or degrading treatment and punishment, as both the moral arguments and the institutional considerations apply with weaker force with relation to the less grave forms of ill-treatment. Hence, a greater degree of flexibility may appertain to this normative category, especially if accompanied by improved monitoring, which could reduce the risk of normative abuse that might be associated with the application of any relative balancing test. Furthermore, it had been argued that an excessively rigid standard would attract limited compliance and might induce states, such as the United States or Israel, to look for ways to evade the prohibition against torture altogether. In short, more might actually mean less.
The second part of the Article explored the possibility of accommodating these policy insights within the framework of existing international law on the prohibition against torture. Here, another distinction between exceptions to state responsibility and criminal law defenses was offered. Whereas the ICCPR and the Geneva Conventions bar the possibility of derogating from either the prohibition against torture or the prohibition against other forms of ill-treatment, the duty to prosecute violators of the prohibition found in CAT and the Geneva Conventions has partial coverage: CAT does not introduce a duty to prosecute individuals responsible for ill-treatment short of torture, and the Geneva Conventions do not require such prosecution for crimes perpetrated in non-international armed conflict. Furthermore, the Rome Statute suggests that a defense of necessity would also be available to persons accused in committing war crimes in the context of both international and non-international armed conflicts.
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The review of law, policy, and morality thus suggests that there is only limited room for relativizing the absolute prohibition against torture under existing law. Among the concrete proposals to introduce flexibility into the prohibition, it seems that only the Israeli solution of confirming the unlawfulness of all forms of ill-treatment while reserving the ability of violators to plead the necessity defense might conform to existing international law, provided that it does not apply to crimes of torture.
While this solution might strike some as too modest and oblivious to many aspects of the moral dilemma presented in "ticking time bomb" and other catastrophic scenarios, it reflects the modest ambitions of this Article -a critical analysis of existing law on the matter. The imperfectness of existing law inevitably reflects upon the imperfectness of the solution offered by the present author.
